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Undue Process 1

Preface

In response to the September 11 attacks, the United
States launched Operation Enduring Freedom (OEF) in
Afghanistan to kill and capture “high-value” al Qaeda
and Taliban members and destroy the safe havens from
which al Qaeda planned and directed the 9/11 attacks.
The Taliban government collapsed in November 2001,
and the war that the United States is fighting in
Afghanistan has changed significantly.

From December 2002, the government of President
Hamid Karzai has exercised territorial sovereignty over
Afghanistan. Since 2005, insurgent forces have
launched armed attacks on the Afghan government, the
U.S. military, and the North Atlantic Treaty Organization
(NATO)-led International Security Assistance Forces
(ISAF), and on the civilian population.*

Today, militaries from Afghanistan, the United States,
and other countries are operating in a complex
environment where the goals include defeating the
insurgency and building a stable Afghanistan.

In April 2009, Human Rights First interviewed former
prisoners held by the United States in Afghanistan who
described how they were captured, treated in U.S.
custody, what they knew about the grounds for their
detention, and whether they were able to challenge their
detention. The detainees we spoke to were—at the time
of their release—found by the U.S. military not to be a
threat to U.S., Afghan or Coalition forces. Some detain-
ees we interviewed had been detained for five years,
others from four months to two years. Our research also

included an assessment of trials of former detainees in
Afghan courts.

As of September 2009, around 600 individuals are
being held at Bagram Air Base in Parwan province,
Afghanistan. Most are Afghans, but an unknown number
are non-Afghans. The public does not know their names.
Some individuals have been captured outside Afghani-
stan and brought to Bagram for long-term detention.

According to those we interviewed in April 2009,
prisoners held by the U.S. military in Afghanistan were
not informed of the reasons for their detention or the
specific allegations against them. They were not pro-
vided with any evidence that would support claims that
they are members of the Taliban, al Qaeda or support-
ers of other insurgent groups. They did not have lawyers
or any other representative to provide them with legal
assistance. They could not bring village elders or
witnesses to speak on their behalf or offer evidence that
the allegations were based on individual animosities or
tribal rivalries. These prisoners had no meaningful way
to challenge their detention.

As of August 2009, a three-panel military board the
Unlawful Enemy Combatant Review Board (UECRB)
decided each prisoner’s fate based on evidence the
prisoner never saw. The options were: continued
indefinite detention, release, or transfer to criminal
prosecution. Prisoners released by U.S. authorities from
Bagram were not given an explanation or apology in the
event of wrongful capture. They received a one-page
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2 Preface

document which stated that the individual, at the time
of release, does not pose a threat to U.S. or Coalition
forces.

Interviewees who were captured in 2002 and 2003
described being beaten, held in stress positions,
threatened with dogs, made to survive on biscuits and
water for several weeks, given inadequate food during
long-term detention, held in cold isolation cells for
several weeks, denied the opportunity to pray or to be
provided with water for ablution, and subjected to sleep
deprivation at Bagram.

Detainees captured after 2006 described significantly
better treatment than those captured earlier, but some
still told of being assaulted at the point of capture and
being held in cold isolation cells for several weeks after
their capture. None, however, reported physical mis-
treatment during long-term detention in Bagram or
interference with their religious practices. However,
because no human rights organization or lawyer has
access to detainees in Bagram, it is impossible to know
the conditions of confinement and treatment of all
prisoners at the current time—especially those held in
long-term isolation. The International Committee of the
Red Cross (ICRC) is the only outside entity allowed to
meet detainees, but its findings are confidential and
submitted only to the detaining authority.

The United States military states that it retains custody
of “high-value” prisoners. But some “low-level” detain-
ees are transferred for prosecution in the U.S.-built
Afghan National Defense Facility (ANDF) and are tried
under Afghan national security law based on evidence
the United States has collected, which may be supple-
mented by Afghan authorities years after the initial
capture. Many have been convicted in proceedings that
fail to meet international or Afghan fair trial standards,
as there are no witnesses testifying, either in person or
by other means, such as by affidavit, during these
proceedings.

In contrast to U.S. forces operating under the OEF, ISAF
operating in Afghanistan transfer the persons they
capture to Afghan custody within ninety-six hours.

The manner in which many of these captures and
detentions have been handled in Afghanistan has been
counterproductive to U.S. strategy there. Mistaken
detentions, ill treatment of detainees, inadequacies in
review of the decision to detain, all contribute to
diminished support of the United States and its mission
in Afghanistan.?

Those we interviewed, although not supportive of the
Taliban or other insurgent groups, repeatedly cited as
reasons for the decline in support civilian casualties,
arbitrary detention and ill-treatment, intrusive house
searches, the use of dogs against villagers, failure to
admit and compensate for losses resulting from per-
sonal and property damage as well as from wrongful
detention, and cultural insensitivities. Such conduct
undermines the cooperation of civilians with the Afghan
government and international troops and sends a
message that foreign troops are at war with Afghans
rather than assisting them.

In May 2009, we submitted our findings and recom-
mendations to the President’s Special Task Force on
Detainee Disposition, created by Executive Order on
January 22, 2009, which was tasked to identify “lawful
options. . . with respect to the apprehension, detention,
trial, transfer, release, or other disposition of individuals
captured or apprehended in connection with armed
conflicts and counterterrorism operations, and to
identify such options as are consistent with the national
security and foreign policy interests of the United States
and the interests of justice.”® We also submitted our
findings and recommendations to U.S. Central Com-
mand (CENTCOM) and the Department of Defense
Office of Detainee Affairs.

In May 2009, at the time of our submissions to the
government, we were aware that the Pentagon was
revising detainee review procedures in Bagram and that
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Undue Process 3

broader detention reforms in Afghanistan were being
considered.*

In September 2009, the Pentagon made public a new
policy guidance for detentions in Afghanistan. The new
guidance replaces the Unlawful Enemy Combatant
Review Board (UECRB) procedures with new Detainee
Review Board (DRB) procedures for detainees being
held in the Bagram Theater Internment Facility (BTIF).
The new procedures are an improvement from the
UECRB, but additional reforms are needed to allow
detainees a meaningful way to challenge their detention
and to advance U.S. counterinsurgency goals. (For an
analysis on the new procedures see Fixing Bagram:
Strengthening Detention Reforms to Align with U.S.
Strategic Priorities (Nov. 2009)).

Our field research in April 2009 provided insight into
how and pursuant to what criteria individuals are
captured. We also were able to draw conclusions about
flaws in the previous UECRB procedures, which failed to
provide detainees with a meaningful mechanism to
challenge their detention, and defects in the trial of
former prisoners in Afghan courts. This report highlights
those findings, conclusions, and also lists the recom-
mendations we submitted to the U.S. government in
May 2009 as it was undertaking a review of detention
reforms.

Human Rights First's recommendations submitted to the
U.S. government in May 2009 can be found below in
section VI.

This report is based on research conducted by Human
Rights First in Afghanistan in April-May 2009. Human
Rights First interviewed former detainees, Afghan
defense lawyers and national security prosecutors, the
attorney general of Afghanistan, the Afghan National
Defense Facility Review Committee, Deputy Staff-Judge
Advocate for U.S. Forces Afghanistan, U.S. CENTCOM in
Tampa, and officials from the United Nations Assistance
Mission in Afghanistan (UNAMA). To protect the identi-
ties of former detainees, Human Rights First has used
pseudonyms in the form of initials for each interviewee.
Some Afghan and U.S. officials did not wish to be
identified so their names have been withheld.

Human Rights First






Undue Process 5

Detention Operations in Afghanistan

The United States, along with NATO allies and the
Afghan government, is engaged in an armed conflict
with insurgent groups in Afghanistan. The power to
detain is an essential element of armed conflict, serving
both the security interest of the detaining authority and
the humanitarian interest of the detainee, who might
otherwise be killed. There is a complex interplay be-
tween legal and practical considerations regarding
detention in an armed conflict fought on foreign soil
against non-state armed groups. The current U.S.
strategy in Afghanistan recognizes the benefits of
consent from, and the cooperation of, the local popula-
tion and authorities in all aspects of the war effort,
including detention. Increasing the Afghan stake in
detention is already a part of the U.S./ISAF strategy in
Afghanistan.

Operation Enduring Freedom

U.S.-led operation Enduring Freedom began on October
7, 2001, four weeks after the September 11 attacks on
the United States. OEF’s counterterrorism mission has
been to capture or kill “high-value” Taliban and al
Qaeda members, to destroy the safe havens from which
al Qaeda planned and directed the 9/11 attacks, and
to eliminate any future safe havens in Afghanistan.

Since June 2009, “U.S. forces Afghanistan” (USFOR-
A)—which operate under both OEF and ISAF mandates—
are under the command of U.S. Lt. General Stanley
McChrystal, who is also the NATO/ISAF commander.
Gen. McChrystal reports to both NATO and CENTCOM,
which since October 2008 has been led by General

David Petraeus. CENTCOM, not NATO, oversees OEF
counterterrorism and detainee operations in Afghani-
stan. OEF and NATO/ISAF missions are separate and,
according to U.S. officials, will not formally merge.”

Not all agreements between the United States and the
government of Afghanistan on military matters are
public. All U.S. military forces in Afghanistan operate
under a public 2002 diplomatic note between the
United States and Afghanistan which authorizes “coop-
erative efforts in response to terrorism, humanitarian,
and civic assistance, military training and exercises, and
other activities.”® The 2002 diplomatic note is silent on
detention. The United States occupies Bagram Air Base
pursuant to the “Accommodation Consignment Agree-
ment for Lands and Facilities in Bagram Airfield,” which
allows the United States and coalition forces “exclusive,
peaceable, undisturbed and uninterrupted possession”
of Bagram, without charge, for military purposes.’

According to Col. Charles Tennison, Commander of
Detention Operations in 2008, Combined Joint Task
Force 101, “the U.S. Armed Forces and allied forces
have detained thousands of individuals believed to be
members or supporters of either al Qaeda or the
Taliban. Since military operations began in Afghanistan,
the United States has screened and released many
individuals. . . . A small percentage . . . of individuals
captured by the United States or transferred to United
States control are, or have been, held at the [Bagram
Theater Internment Facility].”

A 2004 Pentagon inspection and assessment of U.S.
detention operations in Afghanistan concluded that “US

Human Rights First



6 Ch. Il. Detention Operations in Afghanistan

detainee operations can only be normalized by the
emergence of an Afghan justice and corrections system
that can assume the responsibility for the long-term
detention of low level enemy combatants currently held
by the US.”® The report continued:

The value of continuing to keep low-level enemy
combatants in custody is simply to keep individuals
that represent a proven threat to coalition forces off
the battlefield. This is a function that can and should
be undertaken by the Afghan government. . . . De-
spite efforts to improve the process, the press of a
growing detainee population without an Afghan solu-
tion or continued transfer to GTMO will continue to
create the potential for bad choices to be made at
several points in that process. °

Against this backdrop, in August 2005, the Afghan and
U.S. governments entered into a bilateral agreement
through an exchange of diplomatic notes (the 2005
Notes) that set forth conditions for the transfer of
Afghan detainees in U.S. custody to the Afghan govemn-
ment. The 2005 Notes are not public, but reference to
an agreement between the two countries regarding
detainees is contained in a U.S. Embassy Kabul press
release, dated August 4, 2005:

Today, in beginning to implement the Joint Declara-
tion on Strategic Partnership, Afghanistan and the
United States reached an understanding that will al-
low for the gradual transfer of Afghan detainees to the
exclusive custody and control of the Afghan Govern-
ment. The Government of Afghanistan will accept
responsibility for the returning Afghan citizens and will
work to ensure that they do not pose a continuing
threat to Afghanistan, the Coalition, or the interna-
tional community as a whole. The United States is
prepared to assist Afghanistan in capacity building,
including infrastructure, and to provide training, as
appropriate.!!

According to the New York Times, which has obtained a
draft of the 2005 Notes, Washington asked Kabul to

share intelligence information concerning detainees, to
“utilize all methods appropriate and permissible under

Afghan law to surveil or monitor their activities following
any release,” and to “confiscate or deny passports and
take measures to prevent each national from traveling
outside Afghanistan.”*? For its part, the United States
agreed to finance the reconstruction of an Afghan prison
block and help equip and train an Afghan guard force.®
The Afghan National Defense Facility is the prison block
that houses and prosecutes former Guantanamo and
Bagram prisoners.

The U.S. and Afghan government also entered into a
2005 Joint Declaration of the United States-Afghanistan
Strategic Partnership which provides that the “U.S.
military forces operating in Afghanistan will continue to
have access to Bagram Air Base and its facilities, and
facilities at other locations as may be mutually
determined and that the U.S. and Coalition forces are to
continue to have the freedom of action required to
conduct appropriate military operations based on
consultations and pre-agreed procedures.”** The 2005
Joint Declaration does not provide the United States
with its own detention authority but instead addresses
detainee operations by the Afghan government: “As
Afghan Government capabilities increase . . . the Afghan
Government intends to maintain capabilities for the
detention, as appropriate, of persons apprehended in
the War on Terror.”*®

According to Secretary of Defense Robert Gates, as of
January 27, 2009, there were approximately 615
detainees in the Bagram Theater Internment Facility
(BTIF).*® An unknown number of detainees in Bagram
have been transferred to Afghanistan from other coun-
tries.!” On January 30, 2009, a Pentagon spokesperson
stated that there were 570 detainees in Bagram,
including thirty non-Afghans captured either in Afghani-
stan or taken into custody outside Afghanistan.*® The
Pentagon has not publicly repeated these numbers
since January 30. In April 2009, the ICRC stated that it
had visited about 550 Bagram detainees, most of
whom were Afghan nationals.'® In 2009, a new deten-

Human Rights First
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tion facility that can hold over 1100 detainees is
expected to open in Bagram.?

Under the OEF counterterrorism mission and until
September 2009, U.S. forces could detain “unlawful
enemy combatants” in order to:

[Prevent] them from returning to the battlefield and
[deny] the enemy the fighters needed to conduct fur-
ther attacks and perpetrate hostilities against
innocent civilians, U.S. and coalition forces, and the
Government of Afghanistan. The United States also
gathers important intelligence from the unlawful en-
emy combatants during their detention, which in turn
enables the United States to prevent future attacks.?!

A September 2006 Pentagon directive defined “unlawful
enemy combatant” as:

[P]ersons not entitled to combatant immunity, who
engage in acts against the United States or its coali-
tion partners in violation of the laws and customs of
war during an armed conflict. For purposes of the war
on terrorism, the term Unlawful Enemy Combatant is
defined to include, but is not limited to, an individual
who is or was part of or supporting Taliban or al
Qaeda forces or associated forces that are engaged
in hostilities against the United States or its coalition
partners.?2

The 2006 DOD directive also instructs that any detainee
in U.S. military custody not granted prisoner of war
(PoW) status “shall have the basis for their detention
reviewed periodically by a competent authority.”?

Individuals captured and held in Bagram, under the OEF
counterterrorism mandate, were captured and detained
according to the above criteria. The basis for capture
and detention was modified in mid-September 2009.
Under the new criteria, U.S. forces can detain:

Persons who planned, authorized, committed, or
aided the terrorist attacks that occurred on Septem-
ber 11, 2001, and persons who harbored those
responsible for those attacks.

Persons who were part of, or substantially supported
Taliban or al-Qaida forces or associated forces that
are engaged in hostilities against the United States or
its coalition partners, including any person who has
committed a belligerent act, or has directly supported
hostilities, in aid of such enemy armed forces.2*

(See Fixing Bagram: Strengthening Detention Reforms
to Align with U.S. Strategic Priorities (Nov. 2009)).

Since 2007 and until September 2009, detentions in
Bagram were reviewed by the Unlawful Enemy Combat-
ant Review Board.” According to Col. Charles Tennison,
the Commander of Detention Operations in 2008,
Combined Joint Task Force 101, a detainee in Bagram
was “notified of the general basis of his detention within
the first two weeks of in-processing, . . . [b]arring
operational requirements.”?® A review of a detainee’s
status in Bagram was “usually conducted”’ within
seventy-five days of detention and every six months
thereafter. The UECRB, comprised of three commis-
sioned officers, assessed a detainee’s status and by
majority vote recommended to the Commanding
General or his designee that a detainee either be
released or remain in detention.?® The UECRB reviewed
information from a “variety of sources, including classi-
fied intelligence and testimony from individuals involved
in the capture and interrogation of the detainee.””
Since April 2008, detainees being screened for the first
time had an opportunity to appear before the UECRB for
their initial review and make written submissions in
subsequent reviews.*® The “implementing guidance” for
UECRBs and the documentation prepared for UECRB
evaluations of detainees are classified.>!

The UECRB identified which individuals should be
released or transferred to the Afghan-led Takhim e Sol
national reconciliation process or to Afghan authorities
for prosecution. (See Appendix B for a copy of a Bagram
release document). Individuals nominated for recon-
ciliation are vetted and selected by the Takhim e Sol for
return to their village elders and reintegration into
Afghan society. A number of individuals are also

Human Rights First



8 Ch. Il. Detention Operations in Afghanistan

transferred to Afghan custody for prosecution for
violations of Afghan national security law at the U.S.-
built Afghan National Defense Facility.

A CENTCOM official in May 2008 explained to Human
Rights First that while it is not the goal of the United
States to keep detainees “any longer than is absolutely
necessary . . . for some detainees detention is some-
times the only way to mitigate the threat to U.S. and
Coalition forces.”* The official explained that although
the United States is transferring low-level enemy
combatants to Afghan authority for prosecution, the
United States will retain custody of “higher level com-
batants” who pose a threat to the United States or
coalition forces because the U.S. is better able to
“mitigate the threat against our troops.”*

NATO/ISAF

Most U.S. allies participate in coalition operations in
Afghanistan not as part of OEF operations, but as part
of ISAF. ISAF operates a counterinsurgency mission and
in accordance with the 2001 Bonn Agreement and U.N.
Security Council Resolution 1386, is mandated to assist
the Afghan government “in the maintenance of security
in Kabul and in surrounding areas” under Chapter VII of
the United Nations Charter and is allowed to “take all
necessary measures to fulfill its mandate.”** Subse-
quent resolutions have expanded ISAF’'s mandate to all
of Afghanistan.*®

ISAF came under NATO control on August 11, 2003. The
U.N. Security Council resolutions do not explicitly refer
to detention by international military forces. But be-
tween 2002 and 2005, ISAF forces turned captured
prisoners over to OEF forces. Since late 2005, however,
after reports of secret detention, torture and ill-
treatment in U.S. detention facilities, European allies
became reluctant to transfer detainees to U.S. cus-
tody.>® ISAF instead began to transfer detainees they
capture within 96 hours directly to the Afghan security
forces who work jointly with ISAF or to the Afghan

intelligence agency the National Directorate of Security
(NDS).

The Afghan government has begun urging reforms of
international military practices in Afghanistan. In a
January 10, 2009 letter to NATO headquarters, the
Afghan government proposed a Draft Technical Agree-
ment outlining rules of conduct for NATO troops and
their coordination with Afghan defense officials.>” The
agreement states that, where necessary, house
searches and detention operations be carried out by
Afghan national security forces, that “arrests and
imprisonment of Afghan nationals for offenses that are
unlawful under the laws of Afghanistan, including
terrorism” be carried out by Afghan forces, and that
nationals detained for committing terrorist acts inside
Afghanistan “shall not be imprisoned or otherwise
punished without due process of the Afghan legal
system.”®® A U.S. military spokesperson said it is
unclear whether the proposed agreement governs
separate OEF operations in Afghanistan.®® At this
writing, there are no public reports on the current status
of the Afghan proposed agreement.

According to LTC Steven Weir, the Deputy Staff Judge
Advocate for USFOR-A in April 2009, ISAF forces since
2009 use a document called the “Karzai 12,” which is a
list of twelve questions that guide issues pertaining to
searches and captures, including coordination with local
officials.*® However, whether troops under the OEF
mandate will follow the Karzai 12 is unclear. Human
Rights First was informed by LTC Weir that ISAF opera-
tions are conducted jointly with the Afghan National
Army (ANA) or Afghan National Police (ANP). Currently,
in ISAF operations “the Afghans are the first ones
through the door and they are the ones interacting with
the residents,” said LTC Weir.*! Since 2009, ANA units
have also begun to accompany OEF troops, including
Special Operations units.*

Human Rights First
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Detainee Accounts of Capture and Detentions

In April 2009, Human Rights First interviewed fifteen
former detainees who at the time of their release were
found by the U.S. military not to be a threat to U.S.,
Afghan or Coalition forces. Some detainees we inter-
viewed had been detained for five years, others from
four months to two years. Their captures took place as
early as 2003 and as late as November 2007. The
detainees we interviewed were released in 2007, 2008,
and in March 2009. The youngest detainee we inter-
viewed was twenty-three and the oldest fifty-eight. The
accounts below are based on individuals captured and
processed through Bagram prior to September 2009
when the new changes were implemented.

Every former detainee we interviewed told us that upon
transfer to Bagram, he was not provided with any official
(and sometimes not even an informal) statement of the
reasons for his detention. All detainees were interro-
gated, but were not provided with any opportunity to
challenge their detention, such as by examining the
evidence or given the opportunity to provide evidence or
witnesses of their own. Several of the detainees told us
that in their opinion dangerous individuals are detained
in Bagram, e.g. individuals who have engaged in anti-
government activities and are a threat to Afghan and
Coalition forces. But this underscores the importance of
ensuring that detention decisions are based on reliable
information and that there is a meaningful process to
review detention decisions for all prisoners in order to
ensure that those who are not a threat do not continue
to be detained.

Human Rights First did not interview the entire detainee
population in Bagram because we do not have access
to the facility. But even if we did, the lack of meaningful
process described by former prisoners we interviewed is
consistent with conclusions of the ICRC and at least one
U.S. district judge. The ICRC has expressed concern
about the lack of an appropriate legal framework for
detentions and the need for more robust procedural
safeguards in Bagram.* And a U.S. district court judge,
upon examination of the UECRB procedures submitted
by the government during litigation, has concluded that
the Bagram Unlawful Enemy Combatant Review Boards
provide even less due process than the discredited
Combatant Status Review Tribunals (CSRTs) in
Guantanamo.*

Detainees recounted abuses in treatment, although the
extent of these abuses appears to have diminished after
2006 amongst the individuals we interviewed. The
interviews also demonstrate some of the negative
impact that U.S. detention operations have had on the
willingness of Afghans to cooperate with international
forces.

The Capture

None of the individuals we interviewed were captured
during a “firefight.” They were captured in their homes
during a night raid* or, in one case, on the way to
plough a field, and in the case of one individual while
working on a U.S. base. We do not take the occasion of
this report to assess, under the laws of war, the rules of
engagement of U.S. military forces during a raid or
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search. We also acknowledge that the interviewees do
not constitute the various circumstances of all captures
since we don'’t have access to all Bagram prisoners.
Nevertheless, the descriptions by former prisoners
provide a factual account of some captures and inform
how the military could improve its procedures in this
area.

Detainees described being hooded or blindfolded,
handcuffed and taken in a vehicle to the nearby airbase
or Forward Operating Base (FOB) after their capture.
Upon arrival they were held in small wooden isolation
rooms and given water, biscuits, or MREs (Meals Ready
to Eat). Detainees captured post 2006 were held in the
FOB or airbase between three and seven days before
being transferred to Bagram, whereas those captured in
2003 and 2004 were held in a FOB for several weeks
before being transferred first to Kandahar air base and
then to Bagram.

N.K. was captured in 2007 in his home in Khogiani
district, on the outskirts of the provincial capital of
Jalalabad. He was transferred to Afghan custody one
year later, in 2008, and released from the ANDF on
April 19, 2009. He described the night of his capture:

Foreign soldiers entered my house. They used explo-
sives on the door. There was shrapnel created from
the explosives which killed the sheep, cows, and
goats in the compound. We were all scared and the
women and children were hiding. | later learned that
the entire village was surrounded and others were
captured as well. My older brother and | were cap-
tured. Two of my neighbors heard the shouting and
gunfire and came to help. | was kicked and punched.
... There was blood in my urine later that day. . . .|
was hooded, handcuffed, and taken in a vehicle to
Jalalabad airbase. . . .I was put in a small isolation
cell and spent five days there before being taken to
Bagram.*®

M.A., from Nangrahar province, was captured in his
home in 2007. He told Human Rights First:

| was asleep at home and heard the sounds of shoot-
ing. | thought maybe there are thieves. | had a mobile
phone and 10,000 Pakistani Rupees which | hid in
the bushes.*’ The shooting grew louder and louder.
We saw that foreigners were coming. . . . They
climbed over the walls and pushed the door in and
arrested us. . . . First they told me to raise my hands.
They searched and handcuffed me. | was pushed and
told to lie face down. | was taken to Sarabagh airbase
and then later to Bagram.*®

Twenty-eight-year-old A.M. from Nangrahar province was
also captured in his home by U.S. forces around
midnight or 1:00 a.m. He told Human Rights First, “We
have rivalries with other tribes. | thought someone was
breaking into our house so | picked up my gun but my
house was completely surrounded so | surrendered.”*

M.K., from Nangrahar province, who was in U.S. custody
for two days and nights in March 2009, was outraged at
the raid of his home and his capture:

The foreign soldiers entered my house, destroyed
everything. They broke teapots, glasses, searched
under the rugs, mattresses, and damaged them. At
the end they did not find a single piece of evidence
against me. They found three AK-47s and one pistol,
which | have permission to carry from the current
government. | had five vehicles inside the compound.
One was for me and the others belonged to some
elders who had come to the village for a jirga [meet-
ing] and parked their vehicles in my compound. Who
gave them the right to burn the vehicles? There was a
tractor they burned that too. Why? Even if | was a
criminal, were my children and women criminals that
they attacked the whole compound? The shooting
and raid of my house was traumatic for my family.50

In some of these raids, people were injured or killed.
Ajmal, who was captured during a raid at his home, told
Human Rights First that he learned after his release
from Bagram in 2008 that his father had been killed in
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their home during a subsequent raid. According to press
accounts, in 2005, seventy-five-year-old Shayesta Khan
was shot dead in his bedroom during a raid on his
home by the U.S. military.?! The raid was prompted by
an informant’s tip that bombmaking material was in the
family compound. But no such material was found. A
spokesperson for the U.S. military said that Khan's
death was an “unfortunate incident” and U.S. troops
returned to the village to offer condolences but insisted
that “soldiers violated no rules.”? According to Afghan
officials, U.S. forces acted alone on that particular
raid.>

K. A. told Human Rights First that his father was shot
during a night raid at his home in 2007. “It was 10:00
p.m. My house was surrounded and my house door was
broken as soldiers came in. | was captured along with
my uncle and relatives who were staying at our house. .
. .There were dogs during the raid. My father was
sleeping in the yard and was killed when he rose up
from his sleep.”®*

On the morning of his capture in November 2007, B.Z.
was at a U.S. air base in Oruzgan province. He had
been working as a contractor with U.S. Special Forces
for some time and was supplying materials for construc-
tion.*® He had been awarded certificates of appreciation
from Special Forces. [See Appendix C]. While at the
base, his satellite phone was taken from him as a
security precaution. He was in a room reviewing paper-
work when soldiers arrived and accused him of
supporting an insurgent group. He was handcuffed and
taken to an isolation cell where he spent two days.*®
B.Z. was flown to Kandahar and kept there for an
additional two days and then taken to Bagram. He was
never shown the evidence against him. During interroga-
tions, he was told that there was suspicious chatter on
his satellite phone. He asked to hear the recording of
the voices. He asked to see the evidence against him.
His requests were denied. B.Z. was released sixteen
months later in March 2009.5°

Fifty-eight-year-old farmer M.l., from Nangrahar prov-
ince, was detained for nine months. He described how
he was captured early one morning on the way to
plough his field:

It was early morning after the call to pray. ...l had a
plough on my shoulders with my two cows. We plough
early morning because the weather is good. Along the
way, | saw foreign soldiers. | told them that | was go-
ing to plough but they arrested me. When Americans
first arrested me they did not tell me why. | was yell-
ing and asking why. Through the translator | was told
that the Americans were suspicious about me. There
was a report about me. | am a simple farmer. | was
shaking, | was very scared. | told them if they find
that | have done anything wrong then they can exe-
cute me. They handcuffed me, blindfolded me with a
piece of cloth . . .. | was pushed, slapped before
being put in a vehicle. | was yelling, what is my fault?
Why am | being captured? | have never been in such
circumstances before.%®

J.G., from Kunar province, a fifty-four-year-old vegetable
street vendor, was captured in 2008 away from his
home:

| was in Jalalabad to sell vegetables as a street ven-
dor. . . .I was leaving the house where | was staying
to prepare selling vegetables for the day. It was early
morning. As | stepped on the street, | saw foreign
troops had surrounded the area. | was arrested and
was handcuffed and my eyes were covered. | later
learned that there was a raid on a commander’s
house. | was new to the area so did not know the
commander’s name. Four or five people were arrested
with me.*

S.M., from Kunar province, was transporting dynamite
for construction of a road and told Human Rights First
that he had permits from the provincial and local
governments.®® On the day of his arrest in 2007 by the
U.S. military, S.M. was stopped by Afghan police, who
demanded a bribe. S.M. told us that when he refused,
the police tore up his documents and called the Ameri-
cans. He was arrested, handcuffed, and taken to
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Sarabagh base and subsequently to Bagram. According
to Shahab he told the interrogators that he had permits
to transport the dynamite and could make them avail-
able to them because he had copies at home. But there
was no way to provide the permits to Bagram authori-
ties. S.M. remained in U.S. custody for fifteen months.®!

Grounds for Detention

In September 2009, the Pentagon issued a revised
policy guidance that changed the name of the class of
individuals detainable by OEF forces to “unlawful enemy
belligerents.” At the time of our interviews in April
2009, under the OEF mandate, U.S. forces could detain
an “unlawful enemy combatant” who is “an individual
who is or was part of or supporting the Taliban or al
Qaeda forces or associated forces that are engaged in
hostilities against the United States or its coalition
partners.”®

Former detainees told Human Rights First that they were
not informed about the reasons for their detention, other
than vague accusations of affiliation with the Taliban,
and that they were not shown any evidence to enable
them to refute the allegations. Some detainees thought
they were captured because they possessed an AK-47,
but pointed out that many Afghans who are not affili-
ated with or supporting insurgent forces possess such
weapons to protect themselves and their families.

A.M., who was released after eight months in detention,
told Human Rights First,

| asked [the soldiers] why | was being arrested and
they said because | have a gun, that | support the
Taliban, and that | was storing weapons for the Tali-
ban. They searched my home and found a gun.
Nowadays everyone has one or two guns because we
live near the border areas and need it for protection.
Most of us don’t have permits.®

K.H. was captured at age twenty-one, along with his
uncle and three of his relatives. His relatives were
released the next day but he and his uncle were held for

four months. Upon capture, K.H. was asked whether he
had brought explosives from Pakistan. “I told them no
and to search the house, but there was nothing in my
house. . . . In Bagram | was asked questions about what
| did, what my uncle did. Had | seen Taliban in the area
or seen anyone planting explosives.” %

The former prisoners we interviewed were all eventually
released, having been found not to constitute a threat to
the United States. In addition, none of them were
prosecuted by Afghan authorities, indicating insufficient
evidence of any criminal conduct. They expressed
frustration at the lack of investigation prior to a capture
or raid on a house to ascertain whether the information
is properly sourced and not based on false allegations
due to individual animosities and tribal rivalries. Former
prisoners told Human Rights First:

B “There is no proper investigation to find out whether
the informant is right. America says that someone is
a terrorist but maybe the information is given by ri-
vals of that person. In my case | don’t know who
said what about me that resulted in me being sent
to Bagram for four years. Information should be col-
lected from the village, the district, the governor.”—
A.J., detained for four years.

B “| don’t know our [family’s] enemy who gave the
information to the Americans. The interrogators did
not tell us who that person is.”—M.A., detained for
eight months.

B “Whatever happens is from Allah. | don’t blame the
Americans. People give wrong information. Some-
times people are jealous ‘why does he have a good
life and not 1?” Someone must have complained
that | am with the Taliban and al Qaeda. The infor-
mant is paid. | told the interrogators [at Bagram]
please find one person who made an accusation
against me. Ask in my village, the bazaar. If you find
that person, | don’t want life you can kill me. Ask
the Afghan government which family I come from. . .
. My whole family is supporting the Karzai govern-
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ment. | am innocent.”—B.Z., detained for sixteen
months.

B “Someone must have told the Americans that | was
working with Taliban. | don’t know who that person
is and the soldiers never told me. My family must
have enemies. | don’t know.”—K.A., detained for
four months.

B “Americans were given information that | was a
member of the Taliban and that | was storing weap-
ons and explosives for Taliban. But they did not find
any weapons. . . . Information was given based on
animosity. | do not know the person who gave the
wrong information. | told the Americans to tell me
who it was that gave them the information. | told
them to go to my village and find out about me. |
want to bring people from my village to let the
Americans know who | am. But this was not al-
lowed.”- S.K., from Nangrahar province, who was
detained for eighteen months.

A cousin of a former detainee suggested that persons
who gave misinformation should be punished:

We don’t know who gave the information about my
cousin. But Americans know. Why don’t they say any-
thing to their spies? Arresting innocent people is
creating a strain between the American and Afghan
government and the public. This is de-stabilizing. If
someone is telling the truth that someone is a mili-
tant then he should be rewarded, but if wrong
information is given then that agent should be pun-
ished publicly for creating problems for innocent
Afghans.®

An Afghan government official told Human Rights First,
“There are lots of tribal rivalries in Afghanistan, people
have enemies—sometimes these people will wrongly tell
the United States that someone is a Taliban. This results
in someone’s capture and he is stuck in prison for a
long time.”®

A former detainee who was detained for sixteen months,
said:

Americans are not from my country. They don’t know
my country. When they arrest someone, go to village,
shopkeepers. If 99 percent of them say that the per-
son is innocent then they should not listen to the
person who said the opposite. The Americans should
ask that maybe this man is saying that | am with the
Taliban because he is my rival. Capture people that
have done wrong things, but don’t arrest innocent
people because then they will hold a grudge against
you.67

J.G., who was fifty when he was captured and held for
nine months, said: “When innocent people are cap-
tured, people are suspicious of Americans and they
want to keep their distance from Americans and will not
help them.”®®

M.A., from Nangrahar province, who spent eight months
in detention told Human Rights First:

Americans have come here and they should leave
good memories and thoughts in the minds of Af-
ghans. They should be remembered in a good way.
They are guests in our country. But people like us who
are innocent and arrested, it’s unfair. It is a pity that
Americans have left their country and come to our
country and doing this to us. Their behavior affects
our people and people can turn against the Ameri-
cans.®

In May 2009, the New York Times reported on U.S.
Captain Kirk Black who, after meeting with a detainee’s
relatives and local Afghan officials, became convinced
that the detainee’s detention in Bagram was a case of
mistaken identity and put the family in touch with a
lawyer.”™® The New York Times reported that Captain
Black is under investigation concerning his conversa-
tions with the detainee’s family. In an interview with the
New York Times, Captain Black said that he was mindful
of the dangers of incarcerating someone who might be
innocent. “Lock a guy down for 22 hours a day,” he
said, “and you are creating a criminal.”"
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Collecting and verifying intelligence is challenging in
Afghanistan, where tribal rivalries have intensified after
thirty years of war and cultural practices make it difficult
to discern motives. Civilians are often armed, especially
in southern and eastern Afghanistan, where many of the
security concerns lie. In accordance with the Pashtun-
wali tribal code, many Afghan villagers will mount a joint
defense to an attack on neighbors or the community,
regardless of their disdain for the Taliban or support for
U.S. forces.” In some parts of the country, civilians may
be forced to maintain relations with the Taliban and the
local government to ensure their own safety.

LTC Steven Weir, Deputy Staff Judge Advocate for U.S.
Forces-Afghanistan, acknowledged that NATO, including
U.S. forces, are aware of intelligence mistakes and are
vetting and verifying human and electronic intelligence
collection prior to a raid or capture. “Mistaken identities
and captures of wrong individuals. . . based in part due
to rivalries is hurting the COIN [counter-insurgency]
environment we are operating in,” said LTC Weir. But he
said that there are also tactical “limitations” because
“many Afghans only go by one name and there is no
national system for registering” to verify identity. “It
would be useful to have a national biometrics database
... to avoid mistakes in identities,” suggested LTC
Weir.™

New internal directives for ISAF troops implemented in
December 2008 instruct that “for ISAF forces to enter a
compound there must be two independent sources of
intelligence that indicate the targeted individuals in that
compound. If Coalition forces do not have the required
two sources of intelligence they are only authorized to
knock and call out the targeted individual,” said LTC
Weir.”

As discussed above, it is unclear whether OEF troops
will rely on “Karzai 12" given the distinct mandates for
ISAF and OEF. The use of the “Karzai 12,” however,
does suggest more Afghan involvement in ISAF and not
OEF operations. The requirements for OEF searches of a

house or compound are unclear. Human Rights First
was informed by LTC Weir that OEF searches are based
on “credible intelligence.”™

Lack of Meaningful Process to
Challenge Detention Under the UECRB
Procedures

As noted above, an Unlawful Enemy Combatant Review
Board examined whether a detainee continues to pose
a threat to U.S. and Coalition forces. Human Rights First
interviewed several former Bagram detainees who were
captured in 2003, 2004, and in November 2007. Some
were released in 2007 and others in 2008 and 2009.
None of the detainees we spoke to had heard of a
“board” reviewing their case, let alone appeared before
a review board, including detainees who were in Bagram
in 2008 and early 2009, after the UECRB rules had
reportedly been amended to allow detainees to appear
before the UECRB.

When we asked these former detainees what they were
told while in detention, most said that they were told to
cooperate, follow orders, not to shout, spit, argue, or
hide food. None of the detainees were informed about
the UECRB.

Detainees acknowledged that some individuals in
Bagram were threatening the stability of the country and
were fighting international troops and the Afghan
government, but they urged that there must be a
process to distinguish these individuals from those who
pose no such threat. The detainees complained that
they had no opportunity to counter accusations and
were not shown any evidence on which their detention
was based, nor were they allowed to bring in tribal
elders or individuals from their village who could vouch
for them and rebut allegations.

B.Z. from Kandahar expressed sadness at being held for
sixteen months in captivity. “I always told them [soldiers
in Bagram] that this was a strange justice system that |
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was in the same cage as someone who had done a lot
of bad things. | am educated but what about those who
are not and can be influenced by criminals. My heart is
burning. | have not done anything wrong. This really
hurts me.”™

Before April 2008, detainees were not permitted to
appear before the UECRB. Under the UECRB a detainee
was not made aware of the evidence the United States
was relying on to justify detention and therefore was
deprived of a meaningful way to rebut the basis of
detention. Detainees were not permitted to question
government witnesses or to call their own witnesses.
Bagram detainees do not have access to counsel or a
personal representative and have no right to appeal a
UECRB determination.””

The ICRC has consistently called for the establishment
of an appropriate legal framework for detentions in
Bagram and emphasized that the development of the
UECRB review system “does not mitigate the need for
more robust procedural safeguards at Bagram Theater
Internment Facility (BTIF).”™®

In September 2009, the Pentagon made public a new
policy guidance on detentions in Afghanistan and
replaced the UECRB with the Detainee Review Board
procedures. Under the new guidelines, detainees will
have improved notification procedures, will be able to
attend the hearings, call witnesses who are “reasonably
available,” question government witnesses, and have a
personal representative to assist them during the
proceedings. The new procedures are an improvement
from the UECRB, but additional reforms are needed to
allow detainees a meaningful way to challenge their
detention. (For analysis of the new procedures, see
Fixing Bagram: Strengthening Detention Reforms to
Align with U.S. Strategic Priorities (Nov. 2009)).

Treatment and Conditions of
Confinement

Between 2002 and 2005, at least two detainees were
tortured to death in Bagram and many others were
subject to ill-treatment during detention.” Neither the
United Nations Assistance Mission in Afghanistan
(UNAMA) nor the Afghan Independent Human Rights
Commission (AIHRC), which is mandated by the Afghan
constitution to monitor detention facilities in Afghani-
stan, nor any other international human rights
organization, has access to U.S. detention facilities in
Afghanistan. The ICRC is the only non-governmental
entity that is permitted access to Bagram and to
individual detainees. However, the ICRC maintains a
general policy of confidentiality, so details of its findings
are not publicly known. Afghan government officials
have been given limited access to some Afghan detain-
ees held at Bagram.

Human Rights First interviewed fifteen former Bagram
detainees who were captured between 2003 and
November 2007. Detainees captured in 2003 and
2004 described being beaten, held in stress positions,
threatened with dogs, made to survive on biscuits and
water for several weeks, given inadequate food during
long-term detention, held in cold isolation cells for
several weeks, not allowed to pray or receive water for
ablution, and subjected to sleep deprivation in Bagram.

G.K. was sixteen when he was captured in late 2003 in
his home in Khost. He was detained for five years—four
in U.S. military custody and then transferred to the
ANDEF for eight to nine months. He was released in late
2008. He described his initial days of capture:
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Bagram Habeas Litigation

In addition to the many Bagram detainees captured in Afghanistan, there are several who were captured outside
Afghanistan and brought to Bagram for detention. The individuals captured abroad may well be differently situated
in law, as well as in fact, from persons captured locally.

Four Bagram prisoners, nationals of Yemen, Tunisia, and Afghanistan who were reportedly taken into custody in
Pakistan, Thailand, and the United Arab Emirates (UAE) and then transferred to Bagram, have filed habeas corpus
petitions in the District Court of the District of Columbia. They allege that they have been held for six years or more.
According to their individual habeas petitions, Fadi al Maqgaleh, a Yemeni citizen, alleges he was taken into U.S.
custody sometime in 2003. Haji Wazir, an Afghan citizen, alleges he was captured in Dubai in 2002. Amin al Bakri
is a Yemeni citizen, captured by U.S. forces in Thailand in 2002. Redha al-Najar is a citizen of Tunisia and alleges
he was captured in Pakistan in 2002.%°

Oral arguments were held on January 7, 2009. Judge John Bates ordered the government to disclose by January
16th the number of people held at Bagram, how many of them were taken into custody outside of Afghanistan,
and how many of the detainees are Afghan nationals. The Justice Department filed a response to the order in
which details of detainee numbers, nationalities, or where they were originally taken into custody were redacted
from the unclassified version of the filing.%!

On April 2, 2009, Judge Bates, applying the landmark Supreme Court case Boumediene v. Bush, which recognized
habeas rights for Guantanamo detainees, ruled that three non-Afghan detainees captured outside Afghanistan and
brought to Bagram can challenge the lawfulness of their detention in U.S. federal courts. In the case of Afghan pe-
titioner Wazir, Judge Bates concluded that there was a “possibility of friction with Afghanistan” should Wazir obtain
habeas review in U.S. courts. Judge Bates delayed his ruling on the case until further arguments could be made by
the parties.®? The government filed an interlocutory appeal on April 10th and a stay of proceedings was granted on
June 1st.2% On June 26, Judge Bates affirmed the motion to dismiss Haji Wazir's petition.®*

Judge Bates, in the April 2009 decision, took the view that the UECRBs afforded Bagram detainees were “plainly
less sophisticated and more error-prone” than the flawed CSRTs for Guantdanamo detainees. Judge Bates con-
cluded that “it suffices to recognize that the UECRB process at Bagram falls well short of what the Supreme Court
[in the Boumediene case] found inadequate at Guantanamo.”®® Judge Bates also expressed concern that a de-
tainee has no “meaningful opportunity to rebut [the government’s] evidence” and that the “ever-changing
definition of enemy combatant, coupled with uncertain evidentiary standards, further undercut the reliability of the
UECRB review.”®® On September 14, 2009, the Department of Justice filed its brief in the Court of Appeals appeal-
ing Judge Bates’ decision. Attached to the brief contained the Pentagon’s new policy guidance for detentions in
the BTIF which replaced the UECRB procedures with the Detainee Review Board procedures. The new procedures
were implemented in mid-September 2009.
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| was young then. . . .They asked me a lot of ques-
tions. .. .. It was the most difficult time of my life. No
one would treat even a donkey like the way | was. |
was beaten both by U.S. soldiers and Afghan transla-
tors. An Afghan would hold my head and the U.S.
soldiers put their shoes on my face when I did not
want to talk. My hands were tied in front of me and |
was chained to a concrete floor and wore goggles for
a month. There was something put in my mouth to
keep it shut. When | was asked questions they would
take it out. For a month | survived on biscuits. When |
was allowed to eat, they would take off the handcuffs.
During interrogations they would show me maps but |
don’t know military maps. They would take me to the
toilet with my hands tied. My legs were almost para-
lyzed because they would make me stand for hours. If
| fell asleep while standing they would wake me up.
They played loud music. My ears hurt. It was hard to
sleep. They beat me and shouted at me.®’

A.B. was captured in his home in Khost in 2004. He
told Human Rights First that he was beaten, threatened
with dogs, deprived of water to clean himself, held in
isolation for several months, and denied natural light for
over six months.®

| was in an isolation room. | would beg to be taken to
the toilet but the soldiers did not reply to my request.
When | was taken to the toilet, | was blindfolded. . . .
We were not given toilet paper or water. Urine
splashed on my clothes. | was not given a clean set
of clothes for nearly a month. | asked for water and
was given a small pot of water and five minutes to
clean myself but it was not enough. My clothes be-
came dirty and stiff and smelled. | am not
exaggerating. This is what | went through.®®

Detainees captured between 2006 and November 2007
told Human Rights First that although some were
assaulted during their capture they were not physically
mistreated while in Bagram.

N.K., who was captured in 2007 and claims that he was
punched during the capture but not at Bagram, said:

A Muslim should not lie. | was beaten when | was
captured. | was punched in the stomach. But when |
was in Bagram there was no torture. The interrogators
screamed at me and showed their anger. Sometimes
they would hit the table or the box in the room or
throw a bottle at the wall. Sometimes the translator
would call me “mother fucker” or “pimp.”%°

Most detainees found it humiliating—an offense to their
personal dignity—to strip in front of soldiers and take
collective showers. M.I. told Human Rights First that he
felt “humiliated” when he had to go to the toilet and
take showers in front of soldiers and other prisoners.”
Another detainee said that the “interrogators were
respectful” but he characterized being stripped naked
as “inhuman” and offensive to his dignity.*?

Detainees captured in 2003 and 2004, who described
abusive treatment during their initial capture, told
Human Rights First that during the later years of deten-
tion they were not subjected to physical abuse. G.K. told
Human Rights First that “they stopped the physical
abuse but they shouted and got angry at us.”

Detainees captured post 2006 described being held in
cold isolation cells after their initial capture. Some
detainees we spoke with were in isolation for twenty
days, others for longer periods. N.K., who was captured
in 2007, told Human Rights First:

| was held in two different windowless isolation cells
for over fifty nights. | was given one blanket but the
air conditioning was strong. It was very cold. The light
was on constantly. There was a continuous noise
which would never stop. Sometimes soldiers would
kick the door and shout. It was difficult to sleep. . . .
When | was in isolation | did not eat and drink much
and became weak because | could not go to the
bathroom when | wanted. | was not allowed to shower
until after twenty-five days of capture. | would think
about my family—especially my three-month-old son.
... It was a difficult time for me.%
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Detainees captured between 2006 and November 2007
described being interrogated several times during the
first month of capture. Sometimes there were two to
three interrogations a night and sometimes none for
several days. Detainees complained that they could not
sleep much during the first month of their capture
because of nightly interrogations. They also were held in
cold isolation rooms with bright lights, and there was a
constant noise echoing in the cells that made sleeping
difficult. Detainees told Human Rights First that interro-
gations became infrequent a couple of months after
their capture.

Some former detainees told Human Rights First that
detainees who did not obey the rules or who protested
the quality of food were punished and taken to cold
isolation cells. G.K. described being in an isolation
room: “l was in the isolation room as punishment. The
air-conditioning was turned up high. | was given no
blanket. . . . It was freezing. Our prison uniforms are of
thin material.”* Detainees captured in 2003 and 2004
also stated that when they protested against the quality
of food, or made other complaints, guards used “gas” in
the cells that made the “eyes watery.”®

A.B., a former Bagram prisoner captured in 2004, told
Human Rights First that prisoners have attempted
suicide “but soldiers keep a close watch and it was
difficult to know if any prisoner killed himself because
he could be in an isolation cell and soldiers are always
watching.”®® G.K., who was sixteen when he was
captured in 2003, did attempt suicide. “A prison is a
prison. It was never easy for me. . . . Whenever | thought
of my family | would get upset and wanted to kill
myself.” G.K. said that he was punished when he
attempted suicide:

My arms and legs were stretched apart and strapped
and my head was in a brace against the back of the
chair. | was punished like this four to five times. It
depends on soldiers how long they kept you. Some-
times eight hours sometimes two days. They would
take you to the toilet but not for six to eight hours.®’

Detainees spoke of having contact with their families
through letters transmitted by the ICRC. Some detainees
noted that parts of letters from family members were
redacted. Since January 2008, Bagram detainees are
able to communicate with family members for twenty
minutes by means of a video call system, which was set
up by U.S. authorities after prolonged negotiations with
the ICRC.% Since September 2008, families have been
allowed to meet their detained relatives face-to-face at
BTIF in a new visitation center set up by U.S. authorities.
Families register for such visits at the ICRC delegation in
Kabul.*

Detainees held in communal cells in Bagram in 2008
told Human Rights First that they were given a choice of
books to read which were periodically changed. While in
communal cells detainees were given a Quran and
allowed to pray.

Our detainee interviews suggest an improvement in
conditions and treatment after 2006. But given the lack
of access to prisoners by independent human rights
organizations, it is impossible to assess the current
conditions of confinement and interrogation techniques,
in particular the impact of long-term detention, and
especially on those being held in isolation rather than in
communal cells. Moreover, according to the New York
Times, a 2007 ICRC memorandum found that dozens of
Bagram detainees were held in isolation without
notification to the ICRC for as long as several months
and that some had been subjected to cruel treatment
during interrogations.'® These ICRC findings were made
despite changes in detainee treatment policy instituted
pursuant to the 2005 Detainee Treatment Act and the
2006 Army Field Manual.**
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Psychological Harm, Loss of Property
and Honor

Released detainees complained of seizure and destruc-
tion of property during house raids, lost earning capacity
during detention, physical and psychological harm to
themselves and their families, and harm to their honor
and reputation in the community. Detainees complained
that they were released without an apology or any offer
of compensation for damaged property, lost earnings,
and lost honor.

J.G., who was fifty when he was captured and held for
nine months, said:

Detention is very difficult. | was mentally affected
thinking of my children and family. It's hard for me to
remember everything. | get bad headaches and take
blood pressure medicine every night. Whatever | ex-
perienced it came from Allah. That was my destiny.
Maybe | deserved it. When | touch my ear, there is a
sound in my ear. This is because when | was captured
| was beaten.'%?

I.M, from Nangrahar province, who was detained for
nine months, said:

It was very difficult for me to be away from my family
when | was in Bagram. Being in detention gave me
mental iliness. | was concerned about my children.
When | remembered them during detention | would
get very upset. Now if someone says anything to me
that | don’t agree with | get angry. Sometimes | want
to beat them. | can’t control myself. | used to be pa-
tient and now | am not. . . . During different periods of
war | told my family that we will stay in Afghanistan
and will not become refugees. We will die in Afghani-
stan. We are Pushtuns and want to protect our
dignity. Dignity is more important to us than anything
else. '

Some detainees informed Human Rights First that
money seized at the time of capture was returned to
them when they were released. Others complained that
money hidden in their homes at the time of the raid
went missing or their cattle were killed, or vehicles
burned and it was difficult to claim compensation for
their losses. The U.S. military offers discretionary solatia
and condolence payments on a case-by-case basis in
instances of death and injury and for large-scale
damage to individual or community property.’®* None of
the individuals we interviewed received any compensa-
tion for loss of property.

Former detainees were mindful that there are security
problems in Afghanistan and foreign assistance and
troops are needed to help the Afghan government, but,
in their view, mistakes have been made, lives have been
destroyed, and significant economic, mental, and
psychological harm is routine.
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IV.

Trials of Bagram Detainees in Afghan Courts

There continue to be serious problems with conditions
of detention, treatment, and trials under Afghan author-
ity. So there can be no simple solution in merely
transferring detainees from U.S. to Afghan control. At
this writing, Human Rights First is not aware of mis-
treatment of detainees transferred from U.S. custody to
the ANDF. There, are however, public reports of ill-
treatment of detainees in Afghan intelligence (NDS)
facilities.

Detention is an essential element in armed conflict, and
the ultimate goal remains for Afghans to assume
responsibility for lawful detentions of Afghans, as well
as other aspects of national security. As the United
States improves its detention practices, it should
continue to assist the Afghan government, as part of its
rule of law reform activities, in the improvement of
Afghan detention and trial practices, in order to enable
Afghanistan to take over responsibility for detention
operations.

Immediate improvements in the vetting of U.S. intelli-
gence and evidence gathered at point of capture will
both reduce erroneous detentions and improve the
credibility of Afghan prosecutions of individuals that the
U.S. transfers to them- objectives that will advance U.S.
counterinsurgency and rule of law efforts.

In 2007, the United States began transferring some
detainees designated as “low-level enemy combatants”
to Afghan custody in the U.S.-built Afghan National
Defense Facility in Pul-e-Charkhi prison for prosecution.

The transferees include detainees from Guantanamo
and Bagram. Human Rights First observed trials of
former detainees transferred from U.S. custody to the
ANDF and in April 2008 issued a report, Arbitrary
Justice: Trials of Bagram and Guantanamo Detainees in
Afghanistan, concluding that the trials fall far short of
international and Afghan fair trial standards. Based on a
review of the evidence and trial observations, we found
that the prosecutions were based on allegations and
evidence provided by the United States, supplemented
by investigations conducted by the Afghan intelligence
agency (NDS), years after the initial capture. Although
lawyers defend detainees at the ANDF, during the trials
there were no prosecution witnesses, no out-of-court
sworn prosecution witness statements, and little or no
physical evidence presented to support the charges.!%

In a civil law system such as Afghanistan’s, witness
testimony is taken by the investigative prosecutor during
the investigation phase and both prosecutor and
defense counsel can present and question witnesses at
trial.'°®® Under the Afghan criminal procedure code,
defense counsel and the accused are entitled to be
present during witness testimonies at the investigation
phase.'®" But this right cannot be exercised where
investigations are conducted by the United States prior
to the transfer of an individual to Afghan custody and
where Afghan defense lawyers are appointed only after
follow-up investigations have been completed by Afghan
officials and the case has been referred for trial.
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In a follow-up visit to Afghanistan in April 2009, Human
Rights First met with defense lawyers, a national security
prosecutor, the ANDF review committee appointed by
President Karzai in March 2008 to assess whether
detainees should be released or referred for prosecu-
tion, and with the Attorney General of Afghanistan.
According to Afghan government sources, as of April
2009 around 200 individuals transferred from U.S. to
Afghan custody have been convicted.'%

The review committee examines the file of each de-
tainee and determines whether any crimes have been
committed under Afghan law and, if there is evidence,
refers the case for prosecution.'® Defendants are tried
under the 1987 Law of Crimes Against Internal and
External Security of the Democratic Republic of Afghani-
stan (Internal and External Security Law). Detainees are
charged with crimes such as destruction of government
and private property by explosives (article 5)—
punishable by ten to twenty years; organizing activity
against the internal and external security (article 9)—
punishable by life sentence; and assisting the enemy
forces (article 23)—which carries a sentence not
exceeding ten years.

The ANDF Review Committee informed Human Rights
First that, depending on the evidence in the file and
length of time already spent by a prisoner in U.S.
custody, a longer prison term might not be warranted
and the case might not be referred for prosecution. The
committee explained that this may be the result when
there is not much evidence in the files or when a
prisoner is alleged only to have been caught with one or
two AK-47s and he has already spent two to three years
in prison.

Prisoners accused of possession of explosives or in
possession of a larger number of weapons will be
referred for prosecution.'*® The committee expressed
concern that, on occasion, a prisoner’s file is transferred
for review to the committee but the prisoner is not
transferred. These prisoners can continue to be detained

in Bagram even though the committee has reviewed the
file and determined that the individual need not be
referred for prosecution and can be released.'!

At this writing, ten defense lawyers are representing over
300 individuals at the ANDF. Trials are generally
between forty-five minutes and an hour in length.
Defense lawyers told Human Rights First that the main
problem with the trials since they began in 2007 is the
absence of prosecution witnesses or even out-of-court
sworn witness statements, which makes it difficult to
challenge the government'’s version of events and
deprives the defendant of the right to challenge the
evidence against him.

A national security prosecutor admitted that there are
deficiencies in the evidence but he explained that this is
because people were captured several years before
their case was prepared for prosecution by the Afghan
government.’*? He elaborated, “The Americans are trying
to provide us more information, but many times signifi-
cant evidence is missing. We are not given the weapon
or explosives. We then conduct our investigation and
then decide whether to prosecute.”**3

Attorney General of Afghanistan Mohammed Ishaq
Aloko, who headed the ANDF review committee before
being appointed as the attorney general in the fall of
2008, voiced similar concerns about the evidence:

These people were captured a long time ago and we
Afghans don’t have all the information. There are
tribal, political, and ethnic rivalries. People give wrong
information sometimes. We have a difficult time iden-
tifying the innocent from the guilty. When we ask
detainees questions they claim they are innocent but
then if all are innocent then who is carrying out terror-
ist attacks?''4
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Aloko told Human Rights First that his office “has a
good relationship” with the Americans and “together we
are trying to find solutions to the problems.” He sug-
gested that more lawyers are needed to help process
files in Bagram and the ANDF.''®

Human Rights First also learned that when an individual
is acquitted by the trial court, he will not be released;
rather, the case is automatically sent to the Supreme
Court for review pursuant to a 2008 Supreme Court
decree.'*® In practice, the final decision on whether an
acquitted person will actually be released from the
ANDF remains with the attorney general, even after the
highest court of Afghanistan has affirmed the acquittal.
When Human Rights First asked Attorney General Aloko
about such government interference with the judiciary
he did not refute it and simply stated that “we are in an
emergency situation.”*’

International military troops are concerned that some
individuals that they transferred to Afghan custody
under ISAF rules were quickly released and re-engaging
in anti-government activities. The press has reported
that individuals affiliated with the Taliban have broken
out or bribed their way out of NDS and other prisons.!!®
To date, there have been no such reported incidents
regarding the ANDF.

U.S. CENTCOM is concerned about the capacity of the
Afghan government to “mitigate threats against U.S. and
coalition forces.”**?

An Afghan national security prosecutor acknowledged
that the Afghan government’s capacity on rule of law
issues needs to improve: “Our infrastructure and courts
were destroyed due to the wars. It has taken time for
the Afghan government to have functioning prisons,
courts, police, and army. We are moving forward and we
need resources and assistance to build our country. We
want to be like other countries with better prisons,
investigations, courts, and to protect the human rights
of our people.”*?°

Human Rights First supports the transfer of detainees to
the Afghan authorities where there is evidence of a
crime. However, it is critical that, upon transfer, trials
meet international fair trial standards. The Afghan
government has a legal obligation under Afghan and
international law to ensure that persons tried for crimes
are informed of and given the opportunity to challenge
the evidence. The United States government is encour-
aging criminal prosecution in Afghan courts, and should
take steps to support legitimate prosecutions by shoring
up evidence it has collected in connection with capture
and detention in order to assist the Afghan government
in conducting fair and credible prosecutions.

The United States military has undertaken such efforts
in Iraq, where Task Force 134 helped prepare cases of
suspected insurgents for prosecution in the Central
Criminal Court of Iraq (CCCI). U.S. soldiers have ap-
peared as witnesses in Iraqi courts, even through
videoconference, and U.S. judge advocates have trained
soldiers and marines in collecting evidence to be used
for prosecutions in Iraqi courts.'?!
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Rule of Law and Detention Reform

After thirty years of conflict, the formal Afghan justice sector is weak and faces serious difficulties, including poor
infrastructure, inadequate training and education of lawyers and judges, lack of access to laws and textbooks, and
corruption. According to the 2007 United Nations Human Development Report, only about one-half of the judges
have the relevant formal higher education.'? The United Nations Assistance Mission in Afghanistan conducted an
extensive study of the Afghan justice system and concluded that arbitrary detention is widespread and lengthy pre-
trial detentions beyond what is permitted under Afghan law remains a problem.'? Trials rarely met Afghan or
international fair trial standards and administration of justice varied in different parts of the country.

Individuals held by the NDS are subjected to ill-treatment and held arbitrarily. The United Nations High Commis-
sioner for Human Rights concluded that “The [NDS is] responsible for both civil and military intelligence, operates
in relative secrecy without adequate judicial oversight and there have been reports of prolonged detention without
trial, extortion, torture, and systematic due process violations.”*** A classified presidential decree reportedly sets
out the NDS’ mandate. In practice, the NDS exercises broad powers of detention, interrogation, and investigation
of persons alleged to have committed crimes against national security.'?

Human Rights First is also aware of concerns that prisons play a role in radicalizing prisoners which further under-
scores the need to process prisoners expeditiously, house prisoners in humane conditions, ensure fair trials, and
to institute vocational training programs to help reintegrate prisoners into society. The United States, along with
other countries, is working with Afghanistan to build civilian and military institutions and is the lead donor on rule
of law issues, but analysts urge that more resources and coordination on rule of law reform is needed.*® U.N. Se-
curity Council resolution 1833 also stresses the need for the international community to reconstruct and reform
prisons in Afghanistan and improve human rights practices and the rule of law.**’
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V.

Legal Standards

The United States, along with the Afghan government
and NATO allies, is fighting insurgent groups in an
armed conflict in Afghanistan. Detention is an essential
element of armed conflict, although the legal framework
for detention varies depending on whether the armed
conflict is considered to be international or non-
international in character.'® But regardless of the
source of legal authority for detention, there are appli-
cable principles and standards of international law that
provide the floor below which U.S. detention policies
and practices must not fall. Current U.S. detention
policies and practices do not meet these standards,
and must be remedied.

The international armed conflict between the United
States and Afghanistan started on October 7, 2001,
with U.S. air attacks on Afghanistan. On that date, the
four Geneva Conventions of 1949 to which Afghanistan
and the United States are party became applicable in
their entirety, as did the residual body of customary
international humanitarian law applicable to interna-
tional armed conflict (IAC).*?® Although international
human rights law (IHRL) applies at all times to all armed
conflicts,*C relatively few of its specific rules apply to
the international armed conflict between two or more
states. This is because IHL, as the lex specialis, con-
tains detailed rules governing the use of force, the
power to detain/right to challenge detention, and the
trials and treatment of detainees in such conflicts.

The international armed conflict between the United
States and Afghanistan concluded with the inauguration

of Hamid Karzai on June 19, 2002, following his
election by an Afghan loya jirga, to the presidency of the
transitional administration of Afghanistan.** At this
time, the hostilities involving international military forces
and Afghan forces against the Taliban and al Qaeda
became a non-international armed conflict (NIAC)
governed by the IHL of NIAC, which is codified in
Common Article 3 of the Geneva Conventions and
Additional Protocol I1."*2 The ICRC has concluded that,
since June 2002, the war in Afghanistan is a non-
international armed conflict.**

IHL applicable to international armed conflict authorizes
internment of “combatants” to prevent their further
participation in hostilities. Internment of “civilians” is
authorized “only if the security of the Detaining Power
makes it absolutely necessary.”*** IHL applicable to
NIAC presumes that the parties can engage in deten-
tion, but the contours of that detention are shaped
according to domestic law. This is because members of
non-state armed groups in NIAC do not enjoy a privilege
of belligerency; unlike combatants in an international
armed conflict, their hostile acts can be designated as
criminal under domestic law.'*® Put another way, NIAC
fighters are not entitled to PoW status or treatment;
indeed, there is no such thing as PoW status in NIAC. In
these situations, civilians who engage in hostilities can
either be detained as security threats or criminally
prosecuted for their hostile conduct under domestic
law. ¢
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In the context of the current non-international armed
conflict in Afghanistan, the grounds on which such
individuals may be detained, and the process to which
they are entitled, must be established in law that sets
forth relevant grounds and procedures. The ICRC has
explicitly affirmed this requirement.'*’

Consistent with international law and with the U.S.
strategy to progressively devolve responsibility for
detentions to the Afghan government, these grounds
and procedures should be addressed through Afghan
legislation or if it suffices under the Afghan Constitution,
a security agreement between the Afghan and U.S.
governments. The grounds and procedures established
must be consistent with international humanitarian law
and the applicable standards of international human
rights law, as outlined below. The implementation of
such an agreement regularizing U.S. detention in this
way would advance the credibility of U.S. military
actions in the eyes of Afghans, thus supporting U.S.
counterinsurgency goals in Afghanistan.

The position of the United States on the legal character
of the conflict in Afghanistan after the defeat of the
Taliban government remains unclear. As discussed
below, however, our recommendations for improve-
ments in the legal framework and, in particular, the
specific grounds for detention and procedures to
challenge the legality of detention are also based on
sound policy that reflects American values and interests,
and will advance U.S. strategy in Afghanistan, regard-
less of the administration’s view on the legal character
of the current conflict. In our view, the United States is
obligated to take these steps.'*®

The Authorization for Use of Military Force is an insuffi-
cient basis under IHL for detention by the United States
in Afghanistan.® Passed by Congress in response to
the 9/11 attacks, the AUMF authorizes the president to
“use all necessary and appropriate force against those
nations, organizations, or persons he determines
planned, authorized, committed, or aided the terrorist

attacks that occurred on September 11, 2001.”* It
does not mention detention and fails to provide proce-
dures for detainees to challenge detention, as required
under the IHL of NIAC.*** Moreover, the AUMF could no
more provide a basis for detention by the U.S. in
Afghanistan—especially now when the conflict is a non-
international one—than could an Afghan law authorize
detention of Americans in the U.S.

The ICRC has stated that “[p]ersons detained in relation
to a non-international armed conflict waged as part of
the fight against terrorism—as is the case in Afghanistan
since June 2002—are protected by Article 3 common to
the Geneva Conventions and the relevant rules of
customary international humanitarian law. The rules of
international human rights and domestic law also apply
to them. If tried for any crimes they may have commit-
ted they are entitled to the fair trial guarantees of

international humanitarian and human rights law.”**2

Common Article 3 and Additional Protocol Il do not
provide procedural guidelines to govern reviews of
detention in non-international armed conflicts. Thus it is
necessary to refer to human rights law for guidance. The
ICRC has similarly stated that Common Article 3 and
Additional Protocol Il “provide no further guidance on
what procedure is to be applied in cases of internment .
. .[thus] the gap must be filled by reference to applica-
ble human rights law and domestic law, given that IHL
rules applicable in non-international armed conflicts
constitute a safety net that is supplemented by the
provisions of these bodies of law.”*3

The United States and Afghanistan are both party to the
International Covenant of Civil and Political Rights
(ICCPR), which prohibits arbitrary detention and man-
dates court review of any detention.!** Article 9(4) of
the ICCPR states: “Anyone who is deprived of his liberty
by arrest or detention shall be entitled to take proceed-
ings before a court, in order that that court may decide
without delay on the lawfulness of his detention and
order his release if the detention is not lawful.”'%®
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Article 4 of the ICCPR does permit a state to derogate
from its obligations under the Covenant in time of a
“public emergency that threatens the life of the nation”
and when it “is officially proclaimed.”**® But derogation
is never permitted from certain rights, such as the right
to life (article 6) and the right to be free from torture
and other cruel, inhuman or degrading treatment (article
7).2* The U.N. Human Rights Committee has interpreted
the right to challenge the lawfulness of detention (article
9) to be non-derogable as it is an essential safeguard
against torture and other cruel, inhuman or degrading
treatment,**®

The ICRC has developed a set of principles and safe-
guards which “reflect the official position of the ICRC”
governing security detention in armed conflict and
situations of violence.* The guidelines “are based on
IHL, human rights treaties [such as the ICCPR], and
human rights jurisprudence.” **° According to the
guidelines, detainees in non-international armed conflict
must have the right: to challenge the lawfulness of their
detention, have an independent and impartial body
decide on continued detention or release, to notice of
charges, to a legal representative, to attend hearings, to
have contact with family members, and to have access
to medical care. ***

Regardless of whether or not detention authority is
deemed to be inherent in the law of war for NIAC, it is
clear that the laws of war fail to articulate the permissi-
ble grounds and procedures for detention thereby
warranting reference to human rights law. This is the
situation now extant in Afghanistan and it must be
remedied.

Finally, there is the question of sound policy. Our
military leaders understand that in a counterinsurgency
conflict, the support of the local population is crucial.
No one we know disagrees with the conclusion of
Defense Secretary Robert Gates and General David
Petraeus that “we cannot kill or capture our way to
victory.” 152 Instead, we submit that the 2007 Rule of
Law Manual that accompanies the Counterinsurgency
Manual is correct: the United States must hew to
generally accepted human rights principles, whether
legally mandated or not.*® We believe they are man-
dated. Others may have a different view. In the end,
adhering to the view that in NIAC, grounds for detention
and procedures to challenge it should be embedded in
the domestic law of the country of detention is consis-
tent with American justice values, and with the United
States’ investment in promoting good governance, rule
of law, and larger counterinsurgency goals in Afghani-
stan.
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VI.

Recommendations

The following recommendations were submitted by
Human Rights First to the U.S. government in May
2009.

Detention in a non-international armed
conflict, such as in Afghanistan, must be
grounded in domestic law, which meets
substantive and procedural due process
standards of international human rights law.

The Afghan government retains formal sovereignty over
its territory, including with respect to persons detained
by international military forces operating in Afghanistan.
An appropriate legal framework to govern detention
operations is necessary to ensure that both international
and Afghan military forces are operating within the rule
of law in Afghanistan. The Authorization for Use of
Military Force (AUMF) passed in response to the 9/11
attacks does not explicitly mention detention and does
not provide for the substantive grounds or the proce-
dural due process standards for detention. More
importantly, the AUMF could no more provide a basis for
detention in Afghanistan than could an Afghan law
authorize detention of Americans in the U.S.

The “domestic law” to govern any U.S. detentions could
presumably take the form of a security agreement or
Afghan legislation which must be approved by the
National Assembly of Afghanistan, in accordance with
Article 90 of the Constitution of the Islamic Republic of
Afghanistan and must comply with the International
Covenant of Civil and Political Rights (ICCPR), which
prohibits arbitrary detention and mandates court review

of detention. The United States and Afghanistan are
parties to the ICCPR and must ensure that their actions
comply with their treaty obligations. The Unlawful Enemy
Combatant Review Board (UECRB) procedures do not
meet international legal standards governing detention
and are an inadequate mechanism for challenging
detention. Detainees are not provided notice of their
allegations, not shown any evidence, not afforded
counsel, and do not appear before an independent
body to challenge their detention. These procedures do
not comport with the requirement as articulated in
human rights law. The International Committee of the
Red Cross (ICRC) has also stated that detention in non-
international armed conflict be pursuant to explicit law
setting forth grounds and procedures.'*

For future captures implement guidelines
that minimize erroneous detention, loss of
civilian life, and damage to property.

International military forces should work more closely
with local communities and officials and with Afghan
National Security Forces (ANSF)'*® to authenticate
intelligence that is used to justify house raids and other
hostilities in order to weed out faulty information based
on personal and tribal animosities. International military
forces should also develop guidance for conducting
operations that demonstrates respect for religious and
cultural values and minimizes damage to property
during house searches and seizures.
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For future captures implement reliable
detainee documentation procedures.

In order to ensure that individuals are detained based
on reliable information, soldiers and intelligence officers
must be provided with proper training and support.
Additional resources must be allocated to train soldiers
and intelligence officers (including Afghan National
Army soldiers who on certain operations work jointly
with U.S. forces) in collection and maintenance of
evidence to support detention, mitigate risks of errone-
ous detentions, and to facilitate future prosecution.

According to the Pentagon’s May 2008 Detainee
Operations, Joint Publication 3-63 guidelines, capturing
units are supplied with flex-cuffs, goggles, zip-lock bags,
trash bags, duct tape and evidence/property custody
document forms. The military should assess, in consul-
tation with JAGs, what additional supplies, such as
cameras, markers, labels, rulers, etc. would be neces-
sary to collect evidence at the point of capture.

B Soldiers should be required to write a sworn
statement describing the circumstances and rea-
sons for the capture. This may involve basic training
as to what information is relevant, including but not
limited to the name of the detainee, the point of
capture, evidence found with the detainee, witness
names, and the reason for capture, including
whether it was based on an intelligence source.

B The intake officer at a Forward Operating Base
(FOB), or any other detention facility, should be ei-
ther a lawyer or, at minimum, a paralegal who
should examine whether all evidence has been
properly identified and whether the sworn statement
is complete.

B Intelligence officers who are involved in identifying a
potential suspect for capture should be required to
record the reasons in support of capture. Reason-
able measures should be taken to protect the
identity of informants. Efforts should be made to

assess what information can be declassified so as
to facilitate its use in prosecutions. This information
should be included in the detainee’s file as he is
processed through the system.'®®

Continue releasing detainees and where
there is evidence of criminal conduct transfer
detainees for prosecution.

The United States military, which is capturing, interro-
gating and detaining individuals should continue
releasing individuals and where there is evidence of
criminal conduct under Afghan law should transfer the
individual for criminal prosecution according to fair trial
standards. (Individuals suspected of violating U.S. law
should be lawfully transferred and prosecuted in U.S.
courts.) Many acts, such as “assisting the enemy
forces,” destruction of government or private property,
spying, conspiracy, sabotage, “propaganda against the
government,” treason, and engaging in “terror” activi-
ties, are prosecutable offenses under Afghan criminal
law. Given the evidentiary concerns regarding trials in
Afghan courts, the United States should:

B Set up a legal task force to facilitate prosecutions
of individuals it captures in Afghan courts.

e The United States military, which detained, in-
terrogated, and imprisoned Bagram detainees
and transfers them to Afghan custody, should
take reasonable steps to support legitimate
prosecutions in the Afghan courts. To
strengthen judicial reform efforts in Afghanistan
that the U.S. is presently engaged in and to fa-
cilitate prosecution of individuals it has
detained, the United States should set up a le-
gal task force in Afghanistan to support
prosecutions as the U.S. military did in Iraq.

W Apply lessons learned from Task Force 134 in Iraq.

e The U.S. military’s Task Force 134 in Iraq has
assisted with documentation of evidence and
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prosecution of insurgents in the Central Crimi-
nal Court of Iraq (CCCI). JAGs have trained
soldiers and marines to collect evidence for
criminal prosecution in Iraqi courts. U.S. sol-
diers have also appeared as witnesses in lraqi
courts, sometimes through video teleconfer-
ence.™ The Detainee Disposition Task Force
should examine how Task Force 134 in Iraq as-
sisted with evidence collection and criminal
prosecutions in order to implement more effec-
tive rules and training for evidence collection in
Afghanistan. Proper documentation of evidence
and source information by intelligence officers
and soldiers will lead to more reliable and fair
prosecutions of detainees, reduce the risk of re-
leasing dangerous detainees due to insufficient
evidence, and minimize the risk of detaining in-
nocents.

Grant human rights observers access to
detainees and detention facilities in
Afghanistan.

Afghan human rights organizations like the Afghan
Independent Human Rights Commission (AIHRC) and
international human rights organizations should be
provided access to detainees and facilities where
conflict-related detainees are held and should be
allowed to meet with detainees privately so that a
public, credible, and independent assessment can be
made about conditions of confinement and interrogation
techniques. Such access and reporting would set an
example of transparency and inspire confidence that the
U.S. is meeting its humane treatment obligations. The
ICRC does not serve this function, as its findings are
confidential.

Immediately cease bringing detainees to
Afghanistan.

The United States acknowledges that some Bagram
detainees were captured outside of Afghanistan. The
British defense minister also has admitted that some
individuals turned over to U.S. forces by the British
military in Iraq were taken to Bagram.'®® The U.S. should
stop rendering persons captured outside of Afghanistan
to Bagram.

B Repatriate or transfer detainees for prosecution.

o All persons captured outside Afghanistan and
brought to Afghanistan must be repatriated to
their country of origin for release or prosecution
unless there is sufficient evidence to support
criminal prosecution in U.S. courts. Upon repa-
triating detainees, the U.S. should turn over all
evidence in its possession, including exculpa-
tory evidence.

B No transfers to torture.

e Undertake diplomatic efforts to resettle indi-
viduals for whom there are substantial grounds
to believe that they will be at risk of torture if
repatriated.

o The U.S. should stop rendering persons cap-
tured outside of Afghanistan to Bagram.
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Appendices

A. Glossary

AIHRC Afghan Independent Human Rights
Commission

ANA Afghan National Army

ANDF Afghan National Detention Facility

ANP Afghan National Police

ANSF Afghan National Security Forces

BTIF Bagram Theater Internment Facility

CCCl Central Criminal Court of Iraq

CENTCOM U.S. Central Command

CSRT Combatant Status Review Tribunal

EC Enemy Combatant

FOB Forwarding Operating Base

ICRC International Committee of the Red Cross

ICCPR International Covenant of Civil and Political
Rights

ICPC 2004 Interim Criminal Procedure Code for

Courts

IAC
[HL
IHRL
ISAF
LLEC
NATO
NDS
NIAC
OEF
POW
UECRB
UNAMA

USFOR-A

International Armed Conflict
International Humanitarian Law
International Human Rights Law
International Security Assistance Force
Low Level Enemy Combatant

North Atlantic Treaty Organization
National Directorate of Security
Non-International Armed Conflict
Operation Enduring Freedom

Prisoner of War

Unlawful Enemy Combatant Review Board

United Nations Assistance Mission in
Afghanistan

U.S. Forces Afghanistan
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B. Bagram Certificate for Release

DEPARTMENT OF DEFENSE
COMBINED/JOINT TASK FORCE (CJTF)-101
BAGRAM AIRFIELD, AFGHANISTAN
APO AE 09354

CITF-101-JA-DETOPS 6 March 2009
MEMORANDUM FOR RECORD

SUBJECT: Certificate for Release of IS B

1. This memorandum is to certify that the following individual was detained by the
United States Armed Forces from 20 November 2007 to 6 March 2009.

FIRsTNAME | LASTNAME [DOB | CountrY OF SONOF

| OFFICIAL
B L S e [y BIRTH
US9AF- I | 1JAN79 | AFGHANISTAN |

2. This individual has been determined to pose no threat to the United States Armed
Forces or its interests in Afghanistan. There are no charges from the United States
pending against this individual at this time. The United States government intends that
this person be fully rejoined with his family. This certificate has no bearing on future
misconduct,

CITF-101 NCOIC

VOCATE % ©
UNITED STATES ;C

"!nnu'
Us.c AW
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C. Certificate of Appreciation of Former Bagram Prisoner

For outstanding constrdefilen work performed on Fire Base
Cobra, Sarsina, Uruzg 7} rough the efforts of I
and his workers, the AfghanMNational Army now enjoy
comfortable barracksyahd ashower/laundry facility. The
buildings constructed are the finest, strongest
bmldmgs in all of e rovi

ODA 321

“st 3rd Spe :
e Battahon

[
j o{rép% ROYO
| /CPT, SF
Commander, ODA 321
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war.” Marco Sassoli, “Query: Is There a Status of 'Unlawful Combatant’?” in International Law Studies, Issues in International Law and Military Opera-
tions, ed. Richard B. Jaques (Newport: Naval War College, 2006) 80:64.

37 |nternational Committee of the Red Cross, International Humanitarian Law and the Challenges of Contemporary Armed Conflicts, 30th International

Conference of the Red Cross and Red Crescent (Geneva: November 2007), p. 11 (“2007 ICRC IHL Conference”) and Jelena Pejic, Procedural Princi-
ples and Safeguards for Internment/Administrative Detention in Armed Conflict and Other Situations of Violence, 87 International Review of the Red
Cross 375 (2005).

138 puthorization for Use of Military Force, Pub. L. No. 107-40, 115 Stat. 224 (2001). See also Hamdan, 548 U.S. at 630 (“The Court of Appeals
thought, and the Government asserts, that Common Article 3 does not apply to Hamdan because the conflict with al Qaeda, being ‘international in
scope,” does not qualify as a ‘conflict not of an international character.” [internal citations omitted]. That reasoning is erroneous. The term ‘conflict not

of an international character’ is used here in contradistinction to a conflict between nations.”)

139 In 2004, a plurality of the Supreme Court in Hamdi v. Rumsfeld held that the AUMF authorized detention of an individual, Hamdi, captured during

what was then an international armed conflict between the United States and Afghanistan. The Supreme Court rested its decision in Hamdi on the
principle that “[t]he capture and detention of lawful combatants and the capture, detention, and trial of unlawful combatants, by universal agreement
and practice, are important incident([s] of war.” 52 U.S. 507, 518 (2004) (internal quotation marks and citation omitted); see also ibid. at 519
(“[D]etention to prevent a combatant’s return to the battlefield is a fundamental incident of waging war . . . .”). The Court’s decision thus justifies
detention of “combatants” only—a term the Court does not define. As discussed in notes 158-59, while the term “combatant” has an established
meaning in the law of international armed conflict, the term is technically inapposite in the NIAC context. The term “combatant,” as used in IHL,
applies to those who have a legal privilege to directly participate in hostilities—i.e., members of a state’s regular armed forces and militias. All others,
including those who support the armed forces (such as military suppliers and contractors) and those who take up arms in the conflict absent a privi-
lege to do so under [HL and in violation of domestic criminal law, are considered civilians. In a NIAC, non-state fighters have no legal right under
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domestic law to take up arms or to enjoy immunity for their acts of war even though their participation in hostilities is not a violation of IHL so long as
they target military objectives with legitimate means. Accordingly, none are considered “combatants.”

140 AUMF, supra note 138.

1w Pejic, Procedural Principles and Safeguards for Internment/Administrative Detention, supra note 137.

142 International Committee of the Red Cross, “International humanitarian law and terrorism: questions and answers,” May 5, 2004, http://coe-

dmha.org/TAPpdfs/IIIMEF2006/Resource%20Materials/ International%20Law,/IHL%20docs/Handbooks,%20Guidance%20references/IHL%20&%20T
errorism.pdf.

143 007 ICRC IHL Conference, p. 11, supra note 137.

14 article 9(1) of the ICCPR provides: “everyone has the right to liberty and security of persons. No one shall be subjected to arbitrary arrest and

detention. No one shall be deprived of his liberty except on such grounds and in accordance with such procedure as are established by law.” The
drafting history of article 9(1) “confirms that ‘arbitrariness’ is not to be equated with ‘against the law,” but must be interpreted more broadly to include
elements of inappropriateness, injustice and lack of predictability.” Thus, deprivation of liberty, even though it may be authorized by positive domestic
law, should not be “manifestly unproportional, unjust or unpredictable, and that the specific manner in which an arrest is made must not be discrimi-
natory and must be able to be deemed appropriate and proportional in view of the circumstances of the case.” Manfred Nowak, U.N. Covenant on Civil

and Political Rights: CCPR Commentary (Kehl am Rhein: N.P. Engel, 1993) pp. 172-173.

145 The United Nations Human Rights Committee, the authoritative body which interprets the ICCPR and monitors state compliance with the treaty, has

interpreted Art. 9(4) to require “[d]ue process, independence of the reviewing courts from the executive branch and the army, access of detainees to
counsel of their choice and to all proceedings and evidence.” Office of the U.N. High Commissioner for Human Rights, Human Rights Committee,
Concluding observations of the Human Rights Committee: United States of America, U.N. Doc. CCPR/C/USA/CO/3/Rev.1, at § 18 (December 18,
2006).

146 ICCPR, art. 4(1). The ICCPR instructs that such measures must be necessary, must be limited “to the extent strictly required by the exigencies of the

situation,” and must not be inconsistent with the State’s other obligations under international law. Derogation must also not be applied
discriminatorily.

47 The ICCPR also prohibits derogation from the right not to be held in slavery, the right not to be imprisoned for the inability to fulfill a contractual

obligation, prohibition against ex post facto application of the law, right to recognition as a person before the law, and the right to freedom of thought,
conscience, and religion (arts. 8, 11, 15, 16, 18 respectively).

148 |J.N. Human Rights Committee, General Comment No. 29 States of Emergency (Article 4), U.N. Doc. CCPR/C/21/Rev.1/Add.11, August 31, 2001,
para. 6 (General Comment No. 29) (“In order to protect non-derogable rights, the right to take proceedings before a court to enable the court to

decide without delay on the lawfulness of detention, must not be diminished by a State party’s decision to derogate from the Covenant.”)

149 2007 ICRC IHL Conference, supra note 138, p. 11 referring to Annex 1: Pejic, Procedural Principles and Safeguards.

150 Pejic, Procedural Principles and Safeguards, supra note 137, pp. 384-390.

Ibid.

Secretary of Defense Robert M. Gates, Speech, National Defense University, Washington, D.C., September 29, 2008; “Seven Questions: Gen. David
Petraeus on Winding down the Surge,” Foreign Policy, January 2008.
153

151

152

The 2007 Rule of Law Handbook: A Practitioner's Guide for Judge Advocates states that: “In light of the need to establish the legitimacy of the rule of
law among the host nation’s populace, conduct by US forces that would be questionable under any mainstream interpretation of international human
rights law is unlikely to have a place in rule of law operations.” Rule of Law Handbook: A Practitioner's Guide for Judge Advocates, Center for Law and
Military Operations, The Judge Advocate General's Legal Center and School, U.S. Army, and Joint Force Judge Advocate, U,S. Joint Forces Command,
July 2007, p. 67.

154 Pejic, Procedural Principles and Safeguards, supra note 137.
155 ANSF includes Afghan National Army (ANA), Afghan National Police (ANP), and Afghan National Army Air Corps (ANAAC).

156 These recommendations are based on conversations with former JAG officers who served in Iraq.

187 See Major W. James Annexstad, “The Detention and Prosecution of Insurgents and Other Non-Traditional Combatants—A Look at the Task Force 134

Process and Future of Detainee Prosecutions,” Army Lawyer, July 2007. Human Rights First has not examined the trials at CCCI and cannot attest to
the fairness of the proceedings. Nor have we examined the adequacy of the investigations to build a criminal case by Task Force 134. The comparison
to Task Force 134 is to show that the U.S. military has been engaged in evidence gathering and has made soldiers available for testimony in Iraqi
criminal trials of persons captured by the U.S.
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158 See, e.g., James Kirkup, “Britain Accused of Complicity in U.S. ‘rendition’ programme,” Telegraph (Chatham), February 26, 2009 (British Defense
Secretary John Hutton told the British parliament that two Pakistani men held by British forces in Iraq were handed over to the Americans in 2004 and
transported out of the country and are still being held in Afghanistan). In habeas proceedings before Judge Bates, petitioners who are nationals of
Yemen, Tunisia, and Afghanistan were reportedly taken into custody in Pakistan, Thailand, and United Arab Emirates and then transferred to Bagram.

See generally, Magaleh, Memorandum Opinion, supra note 44.
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